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MVEMORANDUM OPI NI ON

RUVME, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of

determination).! This case is before the Court on respondent’s

1 Unl ess otherwi se indicated, all section references are to
(continued. . .)
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nmotion for summary judgnment and to inpose a penalty under section
6673, and respondent’s notion to permt |levy. The issues for
decision are: (1) Wether respondent’s Appeals Ofice abused its
di scretion in determning to proceed with the collection action
Wi th respect to petitioner’s unpaid inconme tax liability for tax
year 2003; (2) whether the Court should inpose a penalty in an
appropriate anount, pursuant to section 6673, on the ground that
petitioner instituted these proceedings primarily for delay and
that petitioner’s position is frivolous and/or groundless; and
(3) whether respondent has shown good cause to |lift suspension of
the I evy pursuant to section 6330(e)(2).

This case was cal endared for hearing on respondent’s above-
referenced notions in Atlanta, Georgia, on Septenber 15, 2008.
Upon further review, it is determned that no material fact is in
di spute and the argunents petitioner raised are unavailing;
therefore a decision on the nerits will be entered pursuant to
the information contained in the record.

Backgr ound

At the tinme the petition in this case was filed, petitioner

resi ded i n McDonough, Georgi a.

Y(...continued)
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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Pri or Proceedi ngs Regardi ng 2003 Tax Liability

Petitioner failed to tinely file a Form 1040, U.S.
I ndi vi dual I ncone Tax Return, for the tax year 2003, and
respondent sent petitioner a notice of deficiency. Petitioner
filed a petition with this Court at docket No. 15548-05 that was
replete with frivol ous and/ or groundl ess protester-type
argunents. By order and decision, this Court granted
respondent’s notion for summary judgnment, finding that petitioner
had continued his efforts to advance the sane neritless
contentions he had raised in two previous proceedi ngs and
sust ai ned respondent’s deficiency determ nations. The two

previ ous cases were Schneller v. Comm ssioner, T.C Meno. 2006-

100 (sustaining the Comm ssioner’s notice of determ nation for

the tax year 2001), and Schneller v. Conm ssioner, docket No.

384-06L (granting the Conmi ssioner’s notion for summary judgnent
and sustaining the Comm ssioner’s notice of determ nation for the
tax year 2002).

Pr esent Proceedi ng

Respondent sent to petitioner a Final Notice, Notice of
Intent to Levy and Notice of Your Right to a Hearing (notice),
regarding the unpaid tax liability that had been assessed for the
2003 tax year. The notice advised petitioner of his option to
schedul e a col |l ection due process (CDP) hearing with respondent’s

Appeal s Ofi ce.
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In response to the notice, petitioner submtted a Form
12153, Request for a Collection Due Process or Equival ent
Hearing, to respondent’s Appeals Ofice. Petitioner’s stated
reason for the CDP hearing was:
Return has been filed with the Atlanta Service Center.
See attached. Request Audit Redeterm nation. Levy
premature. Request alternative collection procedures
and reduction in penalties based on 1995 PRA [ Paperwor k
Reduction Act]. OWB [Ofice of Managenent and Budget ]
# 1545-0074 was not issued in accordance with 44 U.S.C.
3506.
Petitioner did not offer any collection alternatives or spousal
def enses.
By |etter dated Septenber 28, 2007, respondent’s Appeal s
of ficer advised petitioner that a tel ephonic conference call was
schedul ed for COctober 30, 2007, at 1:30 p.m (central tine). Ten

days before the schedul ed tel ephonic conference call, petitioner

sent a letter to the Appeals officer, dated Cctober 20, 2007, in

which he stated: “W will be out of town at the tine of the
phone conference. Please continue by correspondence.” Attached
to petitioner’s letter was an “Appeals Protest”. The “Appeal s

Protest” contained petitioner’s continued attenpt at advancing
the same frivol ous and groundl ess argunents he had asserted in
prior proceedings. Petitioner’s primary argunent in this and

prior proceedi ngs revol ves around his theory that the Paperwork

Reduction Act (PRA) shields himfromtax liability.
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On Decenber 13, 2007, respondent’s Appeals Ofice issued to
petitioner a notice of determ nation sustaining the proposed
levy. Petitioner tinely filed a petition with the Court that
contai ned the sanme frivol ous and groundl ess argunents that the
“public protection clause” of the PRA shields himfrom being
assessed any penalties or additions to tax. Petitioner states:
“No person can be subject to any penalty for failing to file a
formnot issued in accordance with the Paperwork Reduction Act,
(“PRA"), as delineated at 44 U S.C. 88 3506(c)(1)(B) & 3512(a).”

Respondent filed a nmotion for summary judgnent alleging that
petitioner’s petition is based on frivolous allegations and
argunents and asks for a penalty under section 6673 because
petitioner has instituted these proceedings primarily for the
pur pose of delay and petitioner’s petition is frivolous and
groundl ess. Respondent also filed a notion to permt |evy.
Petitioner has filed notices of objection to respondent’s two
notions relying primarily on the sanme protester types of
frivol ous argunments he had previously asserted in the petition.

Di scussi on

Mbtion for Sunmary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted where there is no genuine issue as to any material fact,
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and a decision may be rendered as a matter of law. Rule 121(a)

and (b); see also Sundstrand Corp. v. Conm ssioner, 98 T.C. 518,

520 (1992), affd. 17 F.3d 965 (7th Cr. 1994); Naftel v.

Commi ssioner, 85 T.C 527, 529 (1985). The noving party bears

the burden of proving that there is no genuine issue of nateri al
fact, and factual inferences are read in a manner nost favorable

to the party opposing summary judgnent. Dahlstromyv.

Comm ssioner, 85 T.C. 812, 821 (1985) (citing Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982), and Espi noza v.

Commi ssioner, 78 T.C. 412, 416 (1982)); Naftel v. Conm ssioner,

supra at 529. Wen a notion for sunmary judgnent is nmade and
properly supported, the adverse party may not rest upon nere

al l egations or denials of the pleadings but nust set forth
specific facts show ng that there is a genuine issue for trial.
Rul e 121(d). The notion, however, nust be granted “if the Court
is satisfied that no real factual controversy is present so that
the remedy can serve ‘its salutary purpose in avoiding a useless,
expensi ve and tinme consumng trial where there is no genuine,

material fact issue to be tried.’” Casanova Co. v. Conm ssioner,

87 T.C. 214, 217 (1986) (quoting Lyons v. Bd. of Educ., 523

F.2d 340, 347 (8th Cr. 1975)).
In both the notion for summary judgnent and the notion to
permt |evy, respondent argues that because petitioner’s prior

proceeding in Schneller v. Conm ssioner, docket No. 15548-05,
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i nvol ved the sane tax year at issue and because the Court entered
a final decision as to the nerits, section 6330(c)(2)(B) prevents
petitioner fromraising the underlying tax liability as an issue
in this case. W agree.
Section 6330(c)(2)(B) provides:
SEC. 6330. NOTI CE AND OPPORTUNI TY FOR HEARI NG BEFORE

LEVY.
* * * * * * *
(c) Matters Considered at Hearing.-— In the case

of any hearing conducted under this section-

* * * * * * *

(2) Issues at hearing.--

* * * * * * *

(B) Underlying liability.-- The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
l[tability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did
ot herwi se have an opportunity to di spute such
tax liability.

Petitioner received a notice of deficiency regarding his 2003
income tax liabilities. Petitioner filed a petition contesting

t he deficiency, and our order and decision in that case (docket
No. 15548-05) was entered on August 16, 2006. As a result,
petitioner is barred under section 6330(c)(2)(B) fromchallenging

t he exi stence or anount of his underlying tax liability for tax
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year 2003 in this proceeding. See Burke v. Comm ssioner, 124

T.C. 189, 194 (2005); see also sec. 6330(c)(2)(B).?2

Where the validity of the underlying tax liability is not
properly at issue, the Court will review the Comm ssioner’s
adm ni strative determ nation for abuse of discretion. Goza v.

Comm ssioner, 114 T.C 176, 182 (2000).

In his responses to respondent’s notions, petitioner has not
presented any plausible argunents or alleged any facts to show
t hat respondent abused his discretion. Instead petitioner’s
responses are replete with previously rejected tax protester
types of argunents based primarily on the PRA. As petitioner has
previously been told, his reliance on the PRAis frivol ous and

groundl ess. Schneller v. Comm ssioner, T.C. Mno. 2006-100; see

also Lewis v. Conm ssioner, 523 F.3d 1272, 1275 (10th G r. 2008),

affg. T.C. Meno. 2007-44; \Wheeler v. Conm ssioner, 521 F.3d 1289

(10th Gr. 2008), affg. 127 T.C. 200 (2006). W will not address

t hese argunents “w th sonber reasoning and copious citation of

2 |n the notion for summary judgnent, respondent notes that
petitioner’s delinquent 2003 Federal inconme tax return had been
recently processed by respondent’s Audit Reconsi deration
Division. After reconsideration, a portion of petitioner’s tax
l[tability for 2003 was abated as of Mar. 31, 2008. Pursuant to
Form 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, petitioner’s 2003 tax liability, including
interest and failure-to-pay penalties, now totals $115, 514. 09.
The Appeals officer did not abuse his discretion by declining to
delay his determnations to await the uncertain outcone of
petitioner's 11th hour request for audit reconsideration and the
uncertain outconme of any audit reconsideration that m ght be
granted. See Jones v. Conm ssioner, T.C Meno. 2007-142.
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precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Commi ssioner, 737 F.2d 1417, 1417

(5th Cr. 1984). W find that respondent did not abuse his
di scretion.

Section 6673 Penalty

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty, not in excess of
$25,000, if the proceedings before it have been instituted or
mai nt ai ned by the taxpayer primarily for delay, or the taxpayer’s
position in such proceeding is frivolous or groundless. Section

6673(a) (1) applies to collection proceedings. See Pierson v.

Comm ssioner, 115 T.C. 576 (2000); Hoffrman v. Comm ssioner, T.C

Meno. 2000-198. “A position maintained by the taxpayer is
‘“frivolous’ where it is ‘contrary to established | aw and
unsupported by a reasoned, col orable argunment for change in the

law.”” WlIllianms v. Conm ssioner, 114 T.C 136, 144 (2000)

(quoting Coleman v. Conmm ssioner, 791 F.2d 68, 71 (7th Cr

1986)). As this Court has previously stated: “It is

i nappropriate that taxpayers who pronptly pay their taxes should
have the cost of Governnent and tax collection inproperly

i ncreased by citizens apparently unwilling to obey the | aw or
shoul der their assigned share of the Governnent cost.” Burke v.

Conmi ssi oner, supra at 197.
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As indicated above, petitioner advanced the sane frivol ous
and groundl ess argunents in three prior proceedings before this
Court. Petitioner was warned that a section 6673(a) penalty
m ght be inposed in the future if he continued to assert

frivolous clains before the Court. See Schneller v.

Commi ssioner, T.C Menp. 2006-100.% Accordingly, we shall inpose

a $10,000 penalty pursuant to section 6673.

Mbtion to Pernmit Levy

Section 6330(e) provides:

SEC. 6330. NOTI CE AND OPPCRTUNI TY FOR HEARI NG BEFORE
LEVY.

* * * * * * *

(e) Suspension of Collections and Statute of
Limtations.--

(1) I'n general.-— Except as provided in
paragraph (2), if a hearing is requested under
subsection (a)(3)(B), the levy actions which are
t he subject of the requested hearing and the
runni ng of any period of limtations under section
6502 (relating to collection after assessnent),
section 6531 (relating to crimnal prosecutions),
or section 6532 (relating to other suits) shall be
suspended for the period during which such
hearing, and appeals therein, are pending. * * *

(2) Levy upon appeal .-— Paragraph (1) shal
not apply to a levy action while an appeal is
pending if the underlying tax liability is not at

3 Petitioner’s second warning cane in the proceedi ng at
docket No. 384-06L. Because petitioner had filed his petition at
docket No. 384-06L before the rel ease of Schneller v.

Commi ssioner, T.C Menp. 2006-100, the Court did not inpose the
sec. 6673 penalty. The Court did, however, again caution
petitioner against raising such neritless contentions.
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i ssue in the appeal and the court determ nes that

the Secretary has shown good cause not to suspend

the | evy.
As di scussed above, petitioner is barred under section
6330(c)(2)(B) fromchallenging the existence or anobunt of his
underlying tax liability for tax year 2003 in this proceedi ng.
Accordingly, the first requirenent that respondent nust neet in
order to have suspension of the levy lifted under section
6330(e)(2) is satisfied. The only question is whether respondent
has shown good cause as to why the |evy should no | onger be
suspended.

We have previously held that “respondent may show good cause

that a |l evy should not be suspended where, as here, the taxpayer
has used the collection review procedure to espouse frivol ous and

groundl ess argunents and ot herwi se needl essly delay collection.”

Bur ke v. Commi ssioner, supra at 196-197.

Petitioner’s use of frivolous and groundl ess argunents in
this proceeding can only be regarded as an attenpt to del ay
collection. Accordingly, we shall grant respondent’s notion to
permt |evy.

To the extent not herein discussed, we have considered
petitioner’s other argunents and found themto be without nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.




